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Arising out  of order-in-Original  No.  7/DC-DK/Meh/20-2l  dated  11.05.2020

passed  by  the   Deputy Commissioner (Prev.),   Central GST & Centl.al Excise,
Gandhinagar  Commissionei.ate.

3Tlfled  {FT  qFT  Td  qffl Name & Address of the Appellant

M/s.  Super C()nsti.uction Cow
2, Shree Ram Complex,
Radhanpur Road, Mel]sana.

qqTfaerfifi-¥IT,¥€#er**3#"¥rmT¥±alxpngFTEHfflrm3rfu€,SHfa
Any    person    aggrieved    by    this    Order-ln-Appeal    may    file    an    appeal    or    revision

appllcation,  as the  one  may  be  against  such  order,  to the  appropriate  authority  in  the following
Wary  `.

rna Hiq5T¥ iFT giv dr

Revlslon appllcalion to Government of India  :

(1)            an   i5iTrFT   Bzky   3TfrmTF,   1994   tfl   enTr   3]tTtT  ita   aiFT   TTT!   Trmdi   t}   git   i

E¥FT::,q}=-g#iH€fi¥¥trFTanTapT¥rmHFT¥,:;PrTfanrfu't=.¥E
an ifeT I

A)pp"ca,i:nrivL:t'oMr,n:s#C.?tLi:a':ecse,t3etg:rt::::r.,s::t:t:urye,,LphtF|:.:o,Vetevoafn'B:I:bB:,Y:iLog|
Parliament  Street,  New Delhi -110  001  under Se'ction  35EE  of the  CEA  1944  in  respect  of the
following case,  governed  by first  proviso to  sub-Section  (1)  of Section-35 ibid

¢i)          rfe  qiffl  rfl  Efi  a  fflFa  i  -\5]q  ap  FTPr  fflwi  a  fan  iTtr5TTTT{  z]T  `iffl  anwi

±ITtFTfanfanT=Ed*¥fan~~*Th¥=F¥E`'**LSITthTP5€T¥ar~#
(ii)             ln   case   nf   any   loss  of  goods  where  the   loss   occur   in   transit  from   a   factory  to   a

arehouse   or  to   another factory   or  from   one   warehouse   to   another  during   the   course   of
cessing  of the  goods  in  a warehouse or in  storage whether in  a factory or in  a warehouse.
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n case of rebate of duty of excise on  goods exported to any  counti y or terrltory outslde  lndia`of
n  excisable  material  used  in  the  manufacture  of the  goods  which  are  exported to  any  countiy
r territory  outside  India

gffi  ffl grim  far  fan  `tmtl  S  ¢Tif{  (aqrtl  qr `i-cm  tti)  fth  f*ar  ]rm  qrci  ch I

n  case of goods exported  outside  India export to Nepal  or Bhutan,  without  payment of duty

-<rFTrH  q51  saniiT  gas  S  TrmT  t}  fck;T  ij`t  €-q\a  aEL€  fflffl  q5i  Tnt  a  3ife  va  3TraIT  ch  gH  €TTVI

finffiFTSfgivgiv,TpaT.3TfroriETRTqTRfialHFTti¥"FFTqPrffi3ifeffl(]2)t998\E]TTT]09

redit  of  any  duty  allowed  to  be  utilized  towards  payment  of  excise  duty  on  flnal  products
nder the provisions of this Act or the  Rules  made there under and  such  order is  passed  by the
ommisstoner (Appeals)  on  or  after,  the  date  appointed  under  See.109  of the  Finance  (No.2)
ct,1998.

t3iqTFT  Bffi  (cttha)  ffroran,  2Ooi  -a  ffrrF  9  t}  3Tin  fafife  mT  fltFT  ap-8  i  ii  Hfan

**rfufinrfurmffiaeqT¥¥erFFTRIrmri¥rf¥iriFerTtITSTerqerc#rm¥_Erfuachri=matfi
d}  iaqF  a  w.2T  a3Tr¥~6  ETTanT  an  rfu  th  an  fflfae I

he  above  application  shall  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under  Rule,  9
f  Central  Excise  (Appeals)   Rules,  2001   within  3  months  from  the  date  on  which  the  order
ought to be appealed against is communicated and shall be accompanled  by two copies each
f  the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a  copy  of  TR-6  Challan
videncing   payment  of  prescribed  fee   as   prescribed   under  Se3tion   35-EE  of  CEA,   1944,
nder Major Head of Account.

3TTaH  ts  flTeT  GTEt  wi  ¥t5F  TtF  aiq  wh  qT  wh  tFT  a  ch  wi  200/-q5tH  oriTFT  tfl  env
ed fla7iT iz577  vtF  aTH ri  ffliT a @  iooo/-   di  the  gTTirm @  env I

he revlsion  application  shall  be  accompanled  by  a fee of Rs.200/-where the  amount  involved
s  Rupees  One  Lac  or  less  and  Rs  1,000/-where  the  amount  involved  is  more  than  Rupees

ne Lac.

95, iEN siqTr] 955 vq rfuiiw 3Trm iqrutfro a; rfu 3Tfro-
I to Custom, Excise, & Service Tax Appellate TI.ibunal:

qapTFT  gas  3Tfafin,  1944  rfu  enTr  35-fl/ 35-E  qq ffi 3tfrm, ic,,94 di m¥T 86 a7 3trfu a etch -

Under Section 358/ 35E of Central  Excise Act,1944  or   Under Section  86 of the Finance  Act,
1994  an appeal  lies to  :-

¥gr¥#5faFT_3TFTfha%3LchifetftE3frTtha+tw3Tflchdr±*i,-th==,#d
rm, giv maT ,otFTaT ,Pee+tiiiiT,etFT<mI -380004

To the west  regional  bench  of Customs,  Excise  &  Service Tax Appellate Tribunal  (CESTAT)  at
2nd  floor,Bahumali  Bhawan,Asarva,Girdhar  Nagar,  Ahmedabad  :  380004.  In  case  of  appeals
other than as mentioned  in  para-2(i)  (a) above
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The appeal  to  the Appellate Tribunal  shall  be flled  in  quadruplicate  in  form  EA-3  as  prescribed
under  F`ule  6  of   should  be  accompanied  by  a  fee  of  Rs.1,000/-,  Rs  5,000/-and  Rs.10,000/-
where  amount of du:y / penalty / demaiid / refund  is  upto  5  Lac,  5  Lac to  50  Lac and  above  50
Lac  respectively  in  the  form  of  crossed  bank  draft  in  favour  of  Asstt   Registar  of  a  branch  of
any  nominate  public,  sector  bank  of the  place  where  the  bench  of  any  nominate  public  sector
bank of the  place where the  bench of the Tribunal  is  situated

ut  Efl  3TTdr  #  rf  qF  37ri¥it  i7FT  uTTTin  dr  €  al  s7dr  iF  3ife¥i  ti  ft  tiro  tFT  grtTFT
utffl  th  vi  ffu  {maT rfu  gH  dQZI  ES  €tir  gv  th  fa7  fin T#  nd  ti  ch  a  fin;I  zTerTfieyfPr
3Tma  apTqTtw  ed  pq5  3Tife  qi  anq  TTTEFT{  al  TZF  3ndFT  fa5qT  HTar  € I

ln  case  of the  order covers  a  number of order-in-Original,  fee for each  0.I  C).  should  be  paid  in
the  aforesaid  manner not withstanding  the fact that the  one  appeal  to the Appellant Tribunal  or
the  one  application  to the  Central  Govt   As  the case  may  be,  is filled  to  avoid  scriptoria  work  if
excising  Rs.1  laos fee of R§  100/-for each.

¥Eq3Qng7TR¥#qELflun;#rigrvi-i±g%fflrfuofRFTFT¥6:FTca¥¥
Ir fas an dr fflfat I
One  copy   of  application   or  0.I.0.   as   the  case   may   be,   and   the   order  of  the   adjudicating
authority  shall   bear  a  court  fee  stamp  of  Rs 6.50  paise  as  prescribed  under  scheduled-I  item
of the court fee Act,  1975 as amended.

Eii 3in italha nd tPr fin ed nd fan # ch{ fl ez" 3TTrfu
gas, an ufflTFT 9t5 rty tifflffl 3Trm qTqrfeTan (givma) ffro,  1982

Attention in  invited to the  riiles covering these and  other related  matter contained  in the
Customs,  Excise  &  Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

gE¥'tD¥]dFfipe¥it#„#FTT:Terfjngffing#fof¥€:%=L:
try¥tlT    €    I(Secti`jn   35  F  of the  Central  Excise  Act,1944,  Section  83  &  Section  86  of the  Finance
Act,1994)

3anilnlap3heedTq5T-$3itTTfa,FTfhaaTTT"rfu#tmT"(D`ityr>em{inded)-

(see.tiorijdsiii]a}frQITfitrfffauflt.,
finTTgivifeae@uRr;
ae ife fan a7 PrqTT 6 a7 dEfl an rfu.

qFTFThtrfueT¢H'ffuFaq5enTedgalTfi,erfutffieda7ftrq5whFTRqiTma.

For  an  appeal  to  be  filed  before  the  CESTAT,10%  of  the  Duty  &  Penalty  confirmed  by  the
Appellate Commissioner would  have to  be  pre-deposited,  provided that the  pre-deposit amount
shall  not  exceed  Rs.10  Crores   lt  may  be  noted  that  the  pre-deposit  is  a  mandatory  condition
for filing  appeal  befrire  CESTAT.  (Section  35  C  (2A)  and  35  F  of the  Central  Excise Act,1944,
Section 83  & Section  86 of the  Finance Act,  1994)

Under Central  Excise  and  Service Tax,  "Duty demanded"  shall  include.

(i)              amount determined  under section  1 1  D;
(ii)            amount of erroneous cenvat credit taken,
(iii)           amount payable under F`ule 6 of the cenvat credit Rules

gqerTaiFTa7rfu3Tfrouttha5"erqgrvgE5er2iaTgas"quefarfua@rfuftr
Trqgrsi0%HTTmtiT¢PrTqtifroaTEBfarfu@iTi9FTsi0%q7raii7qTdi5ITwhgi

ln  view of above,  an  appeal  against this  order shall  lie  before the Tribunal  on  payment
of  10%  of the  duty demanded where duty  or duty  and  penalty  are  in  dispute,  or  penalty,  where
penalty alone  is  in  dispute."



ORDER-I

I.`  No  GA PPLzCOM/S rpz 154/2021 -Appeal

N-APPEAIJ

This   appeal   has   been   flled   by   M/s.   Super   Conslructioli   Co.,   2,   Shree   Ram

Complex,  Radhanpur  Road,  Mehsana  (hereinafter  ref`erred  to  as  the  `appellant')  against

the   Order   -In   -Original   No.    7/DC-DK/Meh/20-2l    dated    11,05.2020   (hcreinaftcr

referred  to  as  the  .impugned  order')  passed  by  the  Deputy  Commissioncl.,  Central  GST

and   Central   Excise,   Preventive   Section,   Gandhinagar   Commissionerate   (hereinafter

1-eferred    to    as    the    `adjudicating    authority').    The    appellant    ai.e    engaged    in    civil

construction   work   and   registered   with   the   erslwhile   Service   Tax   department   under

Service  Tax  Registratii)n No.  AAFl+`S9337MSD001  dated  30.08.2013  uniier the  category

of "Construction services other than residential coinplex" and .`Wo .ks  Contract Service".

2.            During  the  course ot`investlgati(]n  conducted  against  the  a|tpellant,  it  was  noticed

that  they  had  provided  various  C`i\Jil  construction  work,  inainly  as  sub-contractor  to  the

main  contractor,  and  in  addition  to  the  sanie  they  had  also  provided  civil  construction

work   on   their   own.   However,   they   had   slrort   paid/not   paid   service   tax   amount   ()f

Rs.33,08,108/-on total  income received  by  them  during the period  fi.om  January-2013  to

March-2014  under partial  RCM  imder the  provisions of Section 68(2) of the  Finance Act,

1994   by   availing   the   benefit   of  Notification   Nos.   30/2012-ST   dated   20.06.2012   &

24/2012-ST dated  06.06.2012  as amended.  On  conclusion of ilivestigalion,  a Show Cause

Notice  bearing No.IV/16-6l/PI/2013-14/Gr.-1V  dated  02.03.2015  was  issued  by the Joint

Commissioner of erstwhile Central  Excise,  Ahmedabad-Ill  f`or demanding  the short paid

amo|'nt.

2.I.         Ihiring  the  scrutiny  ol`  ST-3   returns   tiled   by  the  appellai`t   foi.  the  period   F.Y.

2014-15  to  June-2017,   il  was  observed  that  they   had  filed  their  ST-3   Returns  for  the

Work  Contract  Service  and  paid  service  tax  on  tlie  value  of taxable  services  declared  ill

their  ST-3  Returns  under  work  contract  service  under  the  provision  of` Section  68(2)  by

availiiig   the   benefit   ot`  Notification   Nos.   30/2012-   ST   dated   2().06,2012   I.e.   R.C`.M,

25/2012-ST dated  20/06/2012  & 24/2012-ST dated 06.06.2012.

2.2.        Iiowever,  on reconciliation of the  figures  in their profit  anJ  Loss  Account,  F`orm

26AS  with  the  ST-3   returns   filed   for  the  perio(I   l|`.Y.   2014-15   ttj   2017-18   (upto  June-

2017),  it appeared  that  they  had  not dischai.ged  their service  lax  liability  col.rectly  for the

service provided  by  them  to  their clients  ill  as  m`tch  as  they  hacl  not  disclosed  the  correct

taxable  value  of service  provided  by them  to  their clients  in  their  ST-3  returns  filed  with

the Department for the relevant period.

2.3.         The  SCN  in  Para 6  lists  out  vat.itjiis  income  received  by  tht   appellant  and  in  Para

8  and  8. I  extends exemption from payment o[` bci.vice  tax undei. Nc,tification No.  25/2012

-ST  dated  20.06.2012   [Sl.  No.   12(e)  and  29  (h)]  on  account  ol.  services  provided  to

"Local Authority".

a:`..  _-±`l':/

®
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The  SCN  in  Para  9  further  states  that  the  appellant  had  carrie(I  out  fol]owiiig

®

(i)   Permanent  fenciiig  to  various well  sites of ONGC,  Mehsana as a  sub-conti.actor of

M/s.   Varun   Constructioli   Co.   till    14.06.2015   and   as   a   sub-contractor   of  M/s.

Varun Procon  Pvt.  Ltd.  after  15.06.2015  to  30.06.2017  and

(ii)Construction    of   bouiidary    wall.    Lsecui.ity    cabin.    toilet    block    etc.    at    RT[1

Swarupgaiij,  District-Sirohi  (Raj.)  as  a  sub-contractor of M/s.  Natraj  Construction

Co.,  Radhanpur  Road,  Mehsam  (Guj.)  to  whom  work  oi`der  was  placed  by  M/s.

Container    Corporation    of    India     I,td.     bearing    No.     CON/F,P/Swarupganj/

B.Wall/T.I/2 ) 13  dtcl.  25 .02,2015 .

2.5.        It was  alleged that the  appellanl  dul.ing the  period  from  o1.04 2014  to  14.06.2015

had provided  service  as  a sub-  contractor to  a proprietorship / partnership  firms  viz.  M/s.

Varun Coiistruction Co.  (Main Contrac(or). who is not a body corporate and therefore the

benefit  of  Notification  No.   30/2012-ST  dated   20.06.2012   cannot  be   extended  to  the

service  provider  and  service  provider  is  required  to  pay  100%  of service  tax  at  the  I.ate

prescribed under Section 668 of the Finance Act,1994.

2.6.        Further, the  services  provided  by the  appellant during the period  from  ]5.06.2015

to  30.06.2017to  their  main  contractor  i.e.  M/s.  Varun  Procon  Pvt.  Ltd.  and  during  the

period  from  01.04.2015  to  31.03.2017  to  their maili  contractor  i.e.  M/s.  NCC  lnfraspace

Pvt.   Ltd.,   being   Private   Limited   firms,   were   eligible   foi`  benefit   of  Notification   No.

30/2012 dated 20/06.2012.

2.7.       The  SCN  has  quantiried  short  payment  of  service  tax  by  the  appeuant  under
"Work Contract Service" as per table given below:

ABSTACT / l}ETAILS SHOWINC, THH S.TAX AMOUNT T0 BE REVOCF,RED
FROM M/S. SUPER CONSTRUCTION CO.  FOR  THE  PERI0I)  FROM
01.04.2014  T0 30.06.2017
S.No, Decription 2014-15 2015-16 2016-17 2018-17 Total

I Gl.oss     IncomeasperP.L. (t 7 1 8 3 5 7 9 72947442 73025492 13552726 213156513

2 Gross     Incomeasper26AS 68389419 72947442 73025492 0 2143662333

3 Taxable    GrossIncomL' 68389419 72947442 73025492 [3552726 214362353

4 Less:          S.TaxAmount(Asper26ASForm) 1205288 920980 850500 0 2977302

5 Gross    TaxableIncome(ExclulinS'J`)I-ess:(i)Exemptionasper29(h)()fNoti.No.25/2012-ST 67183597 72026462 72174992 13552726 211385051

6 18860256 51433989 46634611 13552726 I  I 6928856

7 Tflxable 4832334i- 20592473 25540381 0 94456195



t

6
F No GAPPL/COM/STP/ 154/2021 -Appeal

.8.

n]ComeLess  :        (i i)AbatementasperNoti.No,24/2012~ST

289940058 1235548482369-89 15324229 0 56673718

9 Taxable     valueafte]`abatemenl 19329336 10216152 0 37782477

10 Less        :       (in)RCMasperNoti.No.30/2012-ST 0 4118495 5108076 0 9226571

11 Net        TaxableValue 19329336 41  18495 5108076 0 28555907

12 Value     as    perST-3Returns 5943009 0 4146330 0 10089339

13 DlfferentlalTaxableValue 13386327 41  18495 961746 0 18466568

14 Total     S.     TaxdueonNetTaxableValue 2389106 597182 766221 0 3752509

15 S.Tax    paid    asperS.T.-3Returns 734556i_65455o *666167 621948 0 2022671

16 DlfferentlalS.Taxto    berecovered -68985 144273 0 1729838

*The  assesse has  paid  tax during Financial  year 2015-16  but  not  shown  in  return

which  has  been  adjusted agaii`st  the total  tax  liabilities.

The  appellant  were  issued  a  SCN  demanding  differential  service  tax  amount  of

s.17,29,838/-under  Section  73   of  the  Finance  Act,   1994  along  with  Interest  under

ection 75 and for imposing penalties under Section  76,  77and  78  of the Act.  Late fee of

s.  40,000/-was  also  demanded  under  Rule  7C  of Service  Tax  Rules,1994  read  with

ection  70 of the Finance Act,1994  for late  filing/non filing of ST-3  returns.

The adjudicating authority has vide the impugned order conrirmed the demand as

oposed in the  SCN along  with  interest  and  penalty under  Section  76,  77  and  78  of the

lnance Act,  1994.  It has been held by the adjudicating authority that the only contention

the  appellant  was  that  they  had  worked  as  sub-contractor  to  M/s  Varun  Construction

o.,  who  has  received  contrac.t  from  M/s  ONGC   In  their  case,the  main  contractor  has
•d the service tax,  who in turn submitted the invoices to M/s  ON(]C,  who  happened to

a  body  corporate.    Once  main  contractoi.  has  paid  the  tax,  the  i]emand  thereof from

em  wound  amount  to  double  taxation.     Further,  the  whole  exercise  of  payment  of

Sbarb1'.I(,,,\'`,-,.. rvlce tax by them would have resulted into revenue neutral exercise siiice the tax if paid

them   was   to   be   available   to   the   main   contractor   as   credit   of  CENVAT.   The

judicating   authority   while   rejecting   their   contentions   held   that   very   concept   of

ENVAT  is  defeated,  if the  revenue  neutrality  is  taken  into  consideration.  Further,  he

lied uponcase laws ofcANVASMTECHNOLOGIES    LTD.    Vs.    C`OMMISSIONER

F C.EX.  &  S.T., NOIDA   as reported  in 2015  (40)  S.T.R.  525  (Ti.i. -Del.)  where  it has

on I+e+a the+ "No statutory or conslitulional prtjvi.sions supporling notion thal in case Of,>^,-`f;)

+

®
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i.evenue   neutrality   liabi/ily  to   /tix  t]btires  -As`]es`see   11(11   able   [o   morke   out  case  for  fiill

waiver  Of pre-deposit  hence,  (lil.ecled  lo  make  pl.e-deposit  Of 50%  o\f  acliudicciled  Service

Tax  liability  along `iJith pr(ipor{ionate  iri(e,rest  within f;our  weeks-Section  35F  of Central

Exci.se  Act,1944  as  applicable  lo  Service  Tcix  ,Sct',lion  83  of finance  Act,1994.  [paras  3,4

i/".   He  fuilher  relied  upon  case  law  of C()MMISSIONER  OF  C.EX   CHANDIGARJI

as  reported   in  2011   (265)  to  hold  that  met.e  revenue  neutrality  would   not  abate  the

liability of a tax payer  from paying the applicable  tax.

4,            Being   aggri(ved   with   the   impugnecl   order,   the   appellant   has   filed   appeal   on

following grounds:

i)     It   can   be   seen   from   Chart   at   Para    ]6   of  the   SCN   that   appellant   has   claimed

exemption,  aliatement  as  well  as  RCM  as  per  provision  of the  act  which  lias  been

verified  by  the  learned  officer  and  gl.anted  same  dul.ilig  course  of  verification.    The

issue relate to mainly  for  following twu  issues:

a.     Execution  of work  for  Vai.uli  Constr`Iction,  a  Maiii  conti.actoi.  for  ONGC  in

F.Y.  2014-15,  on  which  main  contractor  lias  discharged  liabilities  and  which

has   not   been   considered   t)y   leamed   officer    Tlie   demand   ()f  sei`vice   tax

involved  is  Rs.16,54,550/-.

b.     Difference   in   tax   liability   on   account   of  reconciliation   amoiinting   to   Rs.

75,288/I  for F Y.  2016-I 7,

ii)    On  the  first  ir`sue,   service   tax   for  taxable   valile   has   beeii   depc)sited   in   govei.nment

account   and   there   is   no   loss   or  reveiiue   for   tlie   department.      During   course   of

adjudication,  (ietails  was  silbmitlcd  whlcli  \vas  not coiisidered  by  learned  ofricer.   As

appellant has work to the  ONGC,  a PSU,who  is the  ultimate  employer of the work.  It

can   be   said  that  ONGC   is  PSU  and   body  col.porate  and   illtimate   work  has   been

supplied  to  ONGC  only.   Thus,  comrtlying with  reqiiirement  of PSU  and  contract,  the

maiii    contractor    has    deposited    tax    unde[.    Reverse    Chai.ge    Mechanism    uiidei.

Notification  3(//2012  Service Tax dated  20 06  2012.

iii)  As   1.egards   the   second   issue,   it   is   submitted   that  as   per   Para   16   of  the   SCN  tax

working,  an  amount  of Rs.  8,50.500/-  was  deducted  towards  service  tax  for  ariivilig

at  Gross  Taxable  Value  but  did  not  set  orr tlie  challans  amoilnting  to  Rs.  8,50,500/-

while  arriving  at  difference  tax   value.  The   learned  officer  did  not  verify  the   facts

submitted  by  them  and  raised  demand  at  his  discretion.  They  slibmitted  Chart  as  per

details below ill  support of theji. i`ol]tention:

®
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hiv)A

3 Gross Taxable Income 7302549Z85C,5007217499246634611 73025T9-r85o5o6_7217499246634611

®,

4 Less; Service Tax amount-
5 Gross Taxable Income
6 Less:  Exemption aTie-iTZ9(h)ofNotificationNo25/2012-STTaxableIncome

7 2554_o3ti 2T33TOT3T115324229
8 Less:(ii)    Abatement    as    perNotificationNo24/2012-ST 15324229

Tax abl e           va I ue           aTri€TabatementLess(iii)RPM-T-I;rNotificationNo30/2012ST9 10216152 10216152

10 5108076 5108076

11 Net Taxable Value 51080764146330961746766'221 5108076414633()961746766221
12 Valueas    ersT3 Return
13 Differential Taxable Value
14 Total    S    Tax    due    on    NetTaxableValue

15 S    Tax    Paid    as    per    ST    3 621 )48 85o35To
Returns

(Copy   of  Challanattached)

16 Differential 144273 (84279)ExcessPaid

us,  they  have  paid  tax  amounting  Rs.  84 279/-  excess  as   clisciissed   supra.   They
ves paid tax amounting Rs.  8,50,500/-in  FperPara16ofSCN,itcanbededucY  2016-17.edthatthey   have   paid   excess   challan

amounting R5.Personalh s.I,53,264  (Rs.  68,985  in  rY  2015-16 +Rs.  84279  in  FY  2016-17).earlnginthecasewflsheldon23.06.2021.Mr.ArpanYagnik,

Chartered Accountant,  appeared  for the hearing foi. appellanl.  Iie r¢-ltei.ated  submissions

in the appeal memorandum.6.Ihavecarefullygone  through  the  case  records  and   submissions  made  by   the

ppellant  in  the  appeal  memorandum.  It  is  observed  that  the  issue  to  be  decided  in  the
`ase  is  whether  the  impugned  order  coiifirming  the  demand  against   the  appellant  by

enylng  the  benefits  under  Notification  No.  30/2012  -ST  dated  ?.0.06.2012  is  legally

ustainable or otherwise.Ifindthattheappellant  has  contended  thtlt  they  had  provided  services  to  M/s

arun Construction Co., who had received contracts from M/s ONGC (a body corporate)

d  had  paid  service  tax  liability  under  Revei'se  Charge  Mechanism  under  Notification

o.  30/2012  Service Tax dated 20.06.2012.  Since  the main c(>ntractor had  discharged  the

ei.vlce  tax  liability,  they  were  not  required  to  pay  any  tax  as  it  woiild  amount  to  double

axation.  Further,  the  entire  exercise  would    be  revenue  neutral  as   he  tax  paid  by them

ould be e;',5)1igible as CENVAT to   M/s Varun.
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8,             The  relevan:   legal  pr()vjsjolls  contained  ui`del   Notification  No.   30/2012   Service

Tax dated 2().06.20   2  is reprodui`ed below

(V)  provided  or  agreed   to   be   pr()vided   b.y   way   of  rentilig  of  a  mot(ir  vehicle

designed   to   carry   passengers   to   ally   person   who   is   in)t   in   tlie   similar   line   of

business  or  supply  of manpower  r(tr  any  purpose  [  or  security  service-(Inseiled

by   Notification    No.    45/2012-ST.date(I    7L8-2012    we.f.7-8-2012.)I

portion in  execution   ur  woi.ks   contract individual

or   service

I-liiidu   Undivided

Familv  or  D`irlnership  firm.  wbethel.  rcgistercd  ol.  not`  including  association  Qf

persons.  located  in  the  taxable  terri±Q±]!_to  a  business  entity  I.eg,istered  as  bQdy

cqrporate` located in the taxable territory;

®

S1. Descriptioii--
No. service

9. In  respectT

provided  or
be  provided

pollion in

of works con

It  is  ulldisputed  that   M/s  Varun  to  whom  the  appellant  has  provided  services  as  sub-

colltractor  is  not  a  t.ody  corporate.  [lence.  the  appellant  is  not  eligible  foi.  any  benefit

under   the   Notification   No.    30/2012-Service   Tax   dated   20.06.2012    and    hence   the

adjudicating  authority  has  in  tlle  impugned  ()rder  correctly  upheld  the  demand  against

them.

8.I.        As  regards  th.  appellant contention  \lia(  there  was  no  service tax  liability  on  them

as  their  main  contractor  had  discharged  ser\Jice  tax  liability,  I  find  that  there  has  been

held in various judicial proiio`incemeiits that (he discharge {)f service tax  liability by main

contractor can not  ab Solve the sub-conti.actor  rl.om  discharge  of their service tax  liabilit}'.

The  Hon'ble  Principal  Bench,  CEsrA [',  New  Delhi  in  Murari  Lal  Singhal  Versus  GCE,

Jaipur -I I-eported as 2019 (25) GSTL 45  (Tri. -I)elhi) held as uiider:

Service  Tax  -Liability  of sub-contrai`tor  -It  is  not  same  as  liability  of main

contractor   -   `L;ub-contractor   c€iniiot   step   into   shoes   o±`  main   contl.actoi.   -

Hence,   discharge   of   tax   liability   by   main   contractoi.   cannot   discharge

liability of sub,-contl.actor -Use  or s`ib-contractor's services  by  main  ser\Jice

provider   for   completion   of  his   wctrk   dt)es   not   alter   laxabilitv   of   sub-
contractor   service,   which   are    iiiput    services   -    Service   Tax    is    leviable

irrespective  of  whether  it  is  prtivided  by  sub-contractor  or  used  as  input

serv.lees.  -  The  fac(  lhal  a  givell  luxiible  .Service   is  intended  for  u.se  as  an

inpiit  service  I  y  anolher  .sei.`iice  Ill.o\.i(Ier  dt)e.s  nti[  alter  the  ltlxaliility  (i/` the
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S::Vni::„?:::,:::.I..:,]S`uC_h:  Propuuli:r.   /inll`   .`up|}orl  J`rom   Ike   blliic   rule   Of

C,^evn:.a:^C.I::.!::.ant::,rvice.Ofa"ib-L.onlriiclul:;.iiy;e-ink;I-:er;;-c.;p;.uo.v%yd

`fi:.:;`::°:I.'::,:+l`:.,`:!`lherei:lnl.egrirybehveen|he;ervic;:s.-.:I.;;;;;::';tYi';;ua
I::.-c,:n:r:1.c[or ,`m`ay  nol  be  denie(I  I()  be  sel  ()|f ` LigLiins[  I;ie--;I-I[;-;;.a:e"':.e:vyic:e

i?  I.i,ability Of the  C()nlr(lcls  ij  lhe  c(Nilruclo-; is-made  |i;b;;-;;;.:.;r;:I-c`evr.;a-x
i.O.r`  the  ."iyle. Iri.irsaclitm,   lhiiLIgh   ilie   exchequer   can;;t-j;-;;  .;n'|-;;`;e; uo^n
aHc^c.::^::   ?`/`_d.:uble   laxLiiit`Ni    'rliLN_.    Iitibiliry   all  .`Lib-conirii.cloy   I;-;:;;   ;;;

dj:Pends  on  [he  conlrLlc!  belween  iiill|  iinil  in;w.  coniruci()I.  ;nc|-;hut;.'vii;;;`

jr:::::s:: ::_C:Se_  :iri.I  :ven  /`ro.n.  ujn_h.awl  lo  ctirilracl   ;;;-L;;;;d;;;'I;i-n-g
aou.`.::.r:.ty,!1:Sc.:I::: :elied u.P:n the  5u.id Circular   Hence w€,  ;-;;;i`;-;;;.;'nby
err::::I: :h:Tf indings qua this Pclrlicular Issue   Order  lo lhis exlenl  iJs ;I-p;;;'d

[para  I  1.1 ]

8.2.        Further,  similar  view  has   been  held   by   the  Hoii'ble  CESTAT,  Ahmedabad   ill

Saurashtra Cricket Association  Vs.  CCE fmd  ST,  Rajkot reported  aL 2020  (33) GSTL 215

(Tri. --Ahmd).

8.3.        It  is  further  observed  that  the  Larger  Belich  of the  Hon'bte  Tribunal,  Principal

Bench,'NewDelhiinthecaseofCommjssionerofServiceTax,NewDelhiVs.Melange

Developers  Private  Limited  repolled  as  2020  (33)  GSTL  116  (Tri.  -LB)  considered  the

ssue  as  to   whether  a   sub-contractor  is   liable   to   pay   Sei-vice   Tax   even   if  the   main

ontractor  has  discharged  the  Service  Tax   liability  on  the  gross  ainount.   It  has  been

bserved by the Lai.ger Bench ot` the llon'ble Tribunal its under:

``29.     The submission of.the I,earned Counsel  for the Respondent regarding
•revenue   neutrality'    cannot   also   be   accepted   in   view   of   the   specific

pl.ovisions   of  Section   66   and   68   of.  the   Act.   A   sub-contractor   has   to
discharge  the  Service  Tax   liability  when  he  renders  taxable  service.   The

contractor  can,  as  noticed  above,  take  credit  in  the  manner  pi.ovided  foi.  in

the Cenvat Credit Rules of 20()4.

30.     Thus,  for  all  the  reasons  stated  above,  it  is  not  possible  to  accept  the

contention of the  Leaned  Counsel  foi. the  Respondent that a sub-contractor
is  not  required  to  discharge  Service  Tax  liability  if the  main  contractor  has

discharged    liability    on    the    work    assigned    lo    the    sub-contl.actor.    All

decisions,  including  those  I.eferred  [o  ill  this  ordei.,  taking  a  e()ntrary  view
stand overruled.

31.     The reference is,  accordingly, answered in the  following terms.I

"A   sub-con`lracl?r  yould   be   li(ible   [o   pcly   Service   Tcus   even   if  lhe   nraln

c:_?ira:lor has discharged Sel.vice 'l'ax llubillty ()n the  ac[l\Jiiy underlaken by

lhe sub-contractor in pursuiince  oJ` the ciinlracl  `'

32.     The   Appeal   shall   now   be   placed   before   the   Division   Bench   for
hearing."

.4.        Respectfully    following    the    above   judicial    pronouncements    of   the    Hon'ble

ribiinal,  it  is  held  that  the  appellant  is  liable  I(t  discharge  service  tax  liability  in  respect

®
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of services  provide.`l  to  M/s  Varun.  The  dem€md  coiirimied  vide  the  impugned  ordei.  is

upheld.

9.             As  regards the  c`onteiition  of the  appellant  I.egardiiig  non-co]isideration  ofcliallan

while  computing  the  tax  liability  foi`  the  pei.iod  FY  2016-17,  the  appe]1aiit  has  submitted

copies  of challans  evidencing paynient  for relevant  quarters  of the  Financial  Year,  which

needs  verification.   Hence.  the  matter  neecls  to   be  remanded  back  to  the  adjudicatiiig

authority  for  verification  of chcillans  produced  for  the  FY  2016-]7  for  discharge  of their

service tax  liability.

10.         In  view  of the  above  discussions,   the  appeal  of  the  appellant  is  rejected  being

devoid  of any  merits  except  for  their  conteiiti(in on  non-consideratiori  of an  amount  of

service tax  of Rs.8,£.0,500/-paid  by  them  against  the  liability  worked  for  the  year  2016-

17  for  which the  ap]ieal  is  allowed  by  way  of remand  to  the  adjudicating  authority     The

adjudicating  authoriT.y  may  cause  necessary  verification  of the  appel]aiit`s  contentioii  on

payment of service t.ix of Rs.8,50,500/-   in this regard  and pass a fresh order accordingly

in the  matter.   The  appellant  is directed  to  iiroduce  all  the  relevant  necessary documents

in support of their contention before the adjuclicating authority for verification.

I 1.        qfied 5iTT rffl TT€ \3TPrFTIT falTan GTThaTffi fr fin rmT €i

The appeal filed by the appellant stancls disposed off in above term

Commissioner (Ap|)eals)
Date:   24.08.2021

Superintendent (Appeal)
CGST, Alrmedabad.

BY R.P.A.I). / SPEEI)-POST TO :

M/s. Super Construct on Co,,
2, Shree Ram CompIFx,
Rndhanpui` Road, Mehsana.

Copy to:-

1.    The Chief commissioner, CGST &Central Excise` Ahmedabad Zone.

2.    The Commiss;ollel.,  CGST &Central  Excise,  Gandhinagar Comm'rate.

3.    TheAsstt/Dy.Commissioner,     C`GST&     Ceiitral      Excise,     Mehsana     Division,

Gandhir]agar Coirm`rate.
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